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Kedzie, Neal

From: Johnson, Dan (Legislature)

Sent Friday, February 21, 2003 12:51 PM
To: Kedzie, Neal

Subject: Timeline for Green Tier bill

After giving this some thought, I believe the best course of action for the Green Tier bill would be as follows:

R R

Circulate co-sponsor memo on Monday, February 24

Close the sign on deadline by Friday, February 28

Both bills introduced on Friday, February 28

Assembly moves their version quickly to committee hearings and executive session

Assembly Bill is scheduled for March 18 floor session

On Thursday, March 20, Senate Environment Committee holds a public hearing on Senate Green Tier
bill, among others

Assembly Bill arrives in committee but Senate Committee does not take up Assembly Green Tier bill
Executive Session is held in early April

Committee recommends adoption of Senate Green Tier bill and sends to Senate Org.

- Request is made of Senate Org. to move Senate Green Tier bill to the late April, early May calendar
. Senate Green Tier bill passes the Senate

. Discussion between you and DuWayne to concur on Senate Green Tier bill

. Discussion between you and Mickey or John to concur on Senate Green Tier bill

. Assembly honors your request and Green Tier is done before June 1

Let me know 1if you have any thoughts about this timeline.

Pan




March 9, 2003

Neal J. Kedzie

State Senator

11th Senate District

Post Office Box 7882
Madison, WI 53707-7882

Dear Senator Kedzie,

Subject: SB-61 Comments

Thank you for providing one of your staff to meet with me Friday, March 7, 2003 and
discuss my comments on proposed SB-61. The following are my comments on the
proposed bill.

299.83 (3)

(d) Environmental management system. To be eligible to participate in tier |
of the program, an applicant shall do all of the following:

1. Demonstrate that it has implemented, or commit itself to implementing within
one year of application, an environmental management system, for each covered

facility or activity, that is-al-ofthe-following:

& Hin compliance with the standards for environmental management
systems 1ssued by the Internahonai Orgamzatwn for Standardizauon oF

Comment - If WDNR is to benefit form this legislation it should simplify their work not
add to it. 1 believe that the effort required by the WDNR to make the functional
equivalence determination and the nature, and environmental impacts determination
would be substantial. To do this work the WDNR would need to develop a procedure to
perform the evaluations and develop the internal competence to make the evaluation
which does not currently exist. I do not see how this additional bureaucracy is going to
streamline WDNR.




Neal J. Kedzie — State Senator
SB-61 Comments - Page 2 of 4
March 9, 2003

4 tremendous amount of work went into the development of ISO 14001 (the
environmental management system referenced in the bill) which has already gained
substantial domestic and international support. The third party registration process used
1o provide objective evidence fo interested parties like WDNR that an organization meels
the ISO 14001 standard is also highly developed and respected by both business and
government. Why not simply require conformance to the standard as demonstrated by a
third party registration? This would greatly simplify the process and not increase the
WDNR workload

299.83 (3) (d)

Comment - This section confuses the audit criteria to be used for the audit. As drafted
this section requires a management system audit. The audit criteria for management
system audits are standards like 1ISO 14001. The purpose of a management system audit
Is to identify nonconformance of the management system to the audit criteria (ISO
14001). Management system audits are not intended to discover violations to state
Jederal or local laws. Other types of environmental audits (environmental compliance
audits) use other audit criteria such as 40 CFR, NR 400, City of Madison Industrial
Wastewater Discharge Ordinances and others to determine if an organization is in
compliance with (has violated} the audit criteria.

Organizations found to be in conformance to International Organization jor
Standardization environmental management system requirements by a third party will be
performing internal audits of the management system already. (6m) (a) prescribes how
and what will be reported to the WDNR from the audit performed under this section and
limits the report content to violations discovered during the audit. Because a
management system audit is not intended to discover violations the reporting function of
this section is meaningless and 299.83 (3) (d) (4) should be entively removed,

299.83 (3) (d)

Comment - Organization found to be in conformance with International Organization for
Standardization environmental management system requirements by a third party will be
required to make this demonstration to their registrar to continue their registration, 1




Neal J. Kedzie — State Senator
SB-61 Comments - Page 3 of 4
March 9, 2003

can see not benefit to these reports and only additional work for WDNR to review and
approve them.

299.83 (5) (¢)

1. Demonstrate that it has implemented an environmental management system, for

each covered facility or activity, that is-at-efthefollowing:

a—+in compliance with the standards for environmental management
systems issued by the International Organization for Standardization. ex

Comment - My comments here are the same as for 299.83 (3)(d) paragraph I, 4 and 5
above. It is interesting to note that (6m) (a) makes complete sense for the compliance
audits performed under 199.83 (5) (c) (3).

299.83 (6m) COMPLIANCE REPORTS AND DEFERRED CIVIL ENFORCEMENT.

(a) Compliance reports. If an audit under sub. 33{d)4-o¢ (5) (¢) 2—or 3. reveals
any violations, the participant shall include all of the following in the report of the

results of the audit:

Comment - By relying on the internationally recognized 3™ party registration process to
provide evidence to WDNR that an organization has an International Organization for
Standardization environmental management system we do not need to perform these




Neal J. Kedzie — State Senator
SB-61 Comments - Page 4 of 4
March 9, 2003

system audits, require reports of these audits or to define what qualifies an auditor.
Therefore we can also eliminate the following definition from the bill:

299.83 (1) Definitions

Comment - 1 find it interesting however that the drafters of this bill found in unnecessary
fo prescribe any qualifications for auditors performing the audits required by 299.83 (3)
(¢} (3). Iwould think that an mdzvzdual performing these compliance audits should
demonstrate some sort of competence fo perform them. However, if an organization is
registered to the international siandard their registrar will ensure that the persons
performing the compliance audits required by the international standard are competent
10 perform these periodic compliance audits see ISO 14001 4.5.1 (last paragraph).

299.85 Environmental Improvement Program.

Comment - Lastly I just wanted to comment that this part of SB-61 is helpful in removing
dzsmcennves far orgamzanons to perform environmental compliance audits.

- Thank you agam for takmg the time to consxder these comments Please contact me if
you have any questions or would like further clarification or assistance in this matter.

Sincerely,

Kevin A. Lehner
President
Environmental Compliance Systems, Inc.




Friday, March 14, 2003 4:42 PM
Johnson, Dan (Legislature)
Heinen, Paul H; Kluesner, Elizabeth M; Smoller, Jeff; Smith, William H: Hassett, P,
Scott
Subject: RE. Senate Bill 61 - environmental audit bill

My apologies for the delay in getting back to yo

g w7 o
establish the international Standards Organ ization as the sole determinant of qualified auditors.
Most of his argument is based on the bureaucracy that these provisions would create, contrary to
what actually happens in the bill,

The assumption made by Mr.
Lehner that iSO and bureaucracy are the only choices is incorrect. Throughout the debate on the
Green Tier Legislation, companies made it very clear that they would not participate if ISO 14000
certification is required. Large paper, utility and chemical companies were among them and small
business was also quite vocal on this point. Notably, consensus was reached, including the
environmental groups because this bill is about environmental resulls, not systems certification.

i s Sont IS0 is not the
only standard. Chemical Responsgbie Cars, EMAS (Environmental Management Audit Scheme)
are two notable examples of full systems more rigorous that 1ISO 14001 with trained auditors and
well published standards. The legislation calls for us to align with federal programs. Presently
the National Performance Track Program does review EMS's at facilities with trained auditors and
allows those companies to participate. Not accepting that determination from the federal level
that deems an EMS equivalent. To argue that a bureaucracy is being created by the bill ignores
the resources that have been assigned to it and suggesting that staff will be reallocated to do
audits and certification ignores the other cuts that have already been taken by the program.

Mr. Lehner's next suggestzon isto
that the certification by an ISO auditor that the

ts with the presumption
{ would be sufﬁcient

. As
mentioned above, this is about results. BUsmesses NGO's and government employees see this
as essential to defermining the value of both the systams and the flexibility that is given to those
that employ the systems. Countless pieces of professional literature point to one of the two
material weaknesses of ISO being the inadequacy of reporting {public participation is the other).
Both are raised separately from the standard and functional equivalency determination for just
that reason. itis important to understand that "continual improvement” does not mean that they
met their commitments in the context of either the standard or the audits done.

The amendments suggested would remove the ability of the department to disqualify 1SO
certifications that would be inappropriately considered under the program. Unfortunately there
are some circumstances where [SO certification is used to "greenwash” the company, one of the
more notable examples being a nuclear power plant that had their cafeteria certified and then
claimed that the plant had ISO cerfification. The deleted language would remove the
Department's ability to quickly deal with such situations.

e This
would limit both the crecibility and the scope of the legisiation. First, several organizations have
unique needs and circumstances. Agriculture is one that comes immediately to mind where the
issues may weli extend beyond IS0 certification questions, looking at management, food safety
and food security questions. Producers, especially the large ones, have been quite clear that
these skills need to be present to provide overall value to their operation. Forthem i is nota
matter of just meeting the standard. They have multiple standards. Second, scope could be




limited by the changes that have been suggested. For example, we couid have an auditor fully
certified to audit a company for sustainability {a far more rigorous environmental standard) but
unable to verify those results because the amended language would only be satisfied by 1SO
14000 Audit criteria.

! have tried to keep this refatively brief. Please feel free fo give me a call if you have questions. |

will gladly supply additional material if you need it.
—--Oiiginal Message——

From: Johnson, Dan (Legislature)

Sent: Monday, March 10, 2003 1:55 PM

To: McDermid, Mark

Subject: Senate Bill 81 - environmental audit bill
Hi Mark,

A gentleman by the name of Kevin Lehner contacted me to discuss some
modifications to SB .61, the envitonmental audit bill. You may or may not know him,
but he says that he’s been mterested in this bill since last session. He is an
er_mranmental auditor.

He 'e?mailéd me today with thése*mediﬁcatians and | informed him that before I can

do anything, 1 should discuss such matters with you and anyone else on the Green
Tier committee. His suggestions are as follows in the attached document:

<< File: sb §1 commnets 030803 .doc >>

Pd appreuate any comments Gf his suggestmns you or other members of the
_ coﬁmﬂee ma‘y have TR

Thank you.

Dan Johnson

Office of State Senator Neal Kedzxe
11th Senate District

266-2635
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. j MEMORANDUM TO: Senate Committee on Environment and Natural Resources
,_ Senator Neal Kedzie, Chairperson
: Senator Cathy Stepp
Senator David Zien
Senator Fred A. Risser
« Senator Robert Wirch

Edward J. Wilusz
Director, Government Relations

FROM: /

SUBJECT: Senate Bill 61

Senate Bill 61 would create an environmental results program and an
environmental improvement program.

The Wisconsin Paper Council supports Senate Bill 61.

Of particular interest is the ability of individual companies or trade
associations to negotiate participation contracts under Tier Il of the
environmental results program. Wisconsin's paper industry has pursued
regulatory innovation for years and participation contracts provide a
potentially viable method for realizing meaningful benefits through innovative
regulatory approaches.

The paper industry’s participation in the Pollution Prevention Partnership with
DNR has demonstrated the industry’s superior environmental performance
and broad participation in the Wisconsin Paper Council Environmental
Management System put paper companies in position to take advantage of
the potential flexibility offered under Tier Il.

88




MEMO TO: Senator Neal Kedzie

FROM: Caryl Terrell, Sierra Club-John Muir Chapter
DATE: March 25, 2003
RE: Concerns with SB 61

Summary of Main Censems about Environmental Imgravement Program (299.85):

I. Thisisnot much different from Environmental Audit Privilege and Immunity
which is a “p@ 1 for the Sierra Club.

2. Tt is simply stapled together with the Environmental Results Program.

3. It requires no commitment to continuous improvement, pollution prevention,
EMSS or anything else embodied in Green Tler

' Suxnmary of Main Conocerns about Envlmnmental Resuits Program (299 83. Green
Tier):

in a time of fiscal cutbacks is not éppropﬁate.

2. Why start a new program when BNE

3. Sierra Club and others are sedi fied with DNR Title V Air Management
Program that we have petitioned EPA to revoke Wisconsin’s program. Some of our
conﬁdence” in DNR capabilities is reduced.

4. Does SB 61 meet the Bas:c Concep‘ts for Green Tier? “The legzslatzorz simuld have
sufficient details to be self-implementing. Green Tier legislation should not require
that rules be developed by DNR before the program can be implemented. Program
should be similar to the Stewardship T mck of the EPA s Perfomzance Track Prog?‘am
to allow for delegation of EPA program.”

a. Basic Concepts for Green Tier Legxsiatmn, submzttﬁd in }une 2001 package
were fleshed out to a point but with some unresolved issues.

b. SB 61 does not include portions of that June 2001 package.

¢. More work needed to be done on proportionality, contracts under Tier 2,
enforcement, penalties, role of third parties, etc. but no such working meeting
has been called since the last meeting in spring 2001,

d. The Sierra Club was not present at Nov. 6, 2001 meeting on legislative status,
did not festify at Dec. 4, 2001 hearing and was brought in only after several
meetings that Rep. Duff held with WEPCo and DNR about folding AB 479
into Green Tier.

e. The DNR Green Tier Committee was not convened to discuss AB 479 as
amended to include Green Tier. The only discussion on this was af the Dec.
18, 2002 meeting,




5. Learning and documenting “Lessons Learned” from the Environmental Cooperative
Pilot Program (ECPP) has not continued nor has it been integrated into Green Tier as
intended.

6. Numerous legal questions persist; Need a memo agreed to by sponsors of legislation,
DNR and Dol to clarify several points

a. . Forexample, DNR’s stepped enforcement procedures include Notice of
quuiry, Notice of Nencompiaance Notice of Violation. Would a facility that
had received any of these “early stages” of compliance-enforcement be
allowed to enter Tier 1 or Tier 27

b. Is there a baseline understanding of “minimal” inspections (such as, annual)
for all regulatory programs or is there a need for a. memo to outline what
minimal inspections are under each regulatory program?

C. Attached memn mennons several other such questions.

7. The “I6%8F t” that existed amcng the parties as recently as June 2001
'What is the rush? Do it right once.



Discussion in greater depth of these issues with recommended solutions.
Prepared by Bruce Nilles attorney, Sierra Club, Chicago, IL, with input from Caryl
Terrell, 3-24-03, : f Sierra Club’s concerns and recommendations.

A, Cost
" 1. The bill mandates DNR assign staff to the program without providing any
additional resources.

a. This program will consume ia grand resources, to
develop the program and then to advertise and implement the program.
Which other DNR programs will have staff and resources diverted for this
program?

b. How will DNR pay for attorney services if proposed consolidation of
agency attorneys in DOA and related “charge-back™ system are adopted?

Reenmmendatmn E ' =/ fee for companies
that wish to participate in this program and that fees cover all reasonable program costs, -
including staff time.

B. Eligibility

because DNR has little information

on whzch to venfy these claims.

a. Because of a lack of funding for compliance and enforcement activities
the DNR is unable to conduct regular inspections. Companies should not
be rewarded with less frequent inspections on the basis of an absence of
inspection data.

perform meaningful oversight and then it may be possible to conclude
whether a company is, in deed, a good actor.

¢. Inarecent EPA response to the Title V petition, by MEA and SC-IMC,
EPA states that the DNR recently informed them that DNR will not be
able to conduct full compliance evaluations of major sources of air
pollution. Meaning, DNR doesn't even know how well the most
regulated, largest polluters are doing; how can they allow reduced
evaiuations?

d. The EPA stated that they also had concerns that the DNR is closing out
too many cases each year without formal resofutions and penalties. Note
that none of these so called enforcement actions will be picked up in the
applicability review for Green Tier because they are not formal
prosecutions or citations.

3. The statute ignores the reality that citizens and the federal government also bring
enforcement acﬂons agamst companies for violations of our environmental laws.
€ jon by the federal government, or have recentiy
resolved a federal or citizen suit : ;




4. The statute also ignores the fact that many environmental violations, especially
cmmnal violations, are prosecuted as false statement or obstruction of justi
or have been prosecuted

progrm.

5. The statute requires DNR to 1es 0 _
the lowest frequency required by state law. If there is no statute:y reference to
frequency of inspections, would someone conclude that thls S requirement prohlbrts
DNR from ever conducting inspections.
minimum inspection requirements established.

Specific comments;

; Shne DEFW o TR
SRR, 2000 DRAEY o

1. Section 299.83(1)(h) defines the word

Recommendation: The word “violation” should be defined to
under state and federal environmental laws, _
any requirement in a permit, license, other approval, or order 1ssued by the department =
under one of those chapters; or any administrative order issued by US EPA; or a consent
decree or settlement agreement with a citizen, state or federal government; or conviction

for a false statement or obstructing justice.

2, Section 299. 83(3)(13)1 — prohibits participation by corporations involved in

SAE RS Traen
woiations that >

v&%ﬁiM1093§®§

a. Tt does not include fa"ise statements whmh are cmnmal vzolatmns and
typically don’t include a showing of environmental harm.

b. It does not necessarily include record-keeping and reporting requirements,
reqmrements that are fundamental to the integrity of any environmental
program. [fa company has failed to measure the rate of feedstock into 2
hazardous waste incinerator, it is practically impossible to know the level
of toxic pollution emitted.

c. Itis typically very difficult to show that violating environmental statutes
results in direct environmental harm. For example, when a company
releases excessive smog pollution in SE Wisconsin, we know it
contributes to unhealthy conditions for millions of residents, but linking
one facility to the state’s smog problem is practically impossible.

Recommendation: Eliminate the requirement to show harm. This same deficiency is
present in other parts of the statute, e.g. Section 299.83(5)(b).

3. Section 299.83(3)(b)1 prohibits participaﬁon based on the compliance record fora
) * This term is tum, defined to mean “a facility or
actmty that is included, or intended to be included, in the program.” Section




299.83(1)(a). This definition is problematic because it allows a company with
two or more facilities to ignore serious compliance problems and still be eligible
for participation in this program. SAYG BERahe me BPRG,2e0t MEYS

Recommendation: The DNR should not be touting the superior environmental
performance of one facility owned by a corporation at the same time the corporation is
being investigated or actually convicted of serious criminal or civil environmental
violations, - The statute should be revised to prohibit participation by a corporation if any
of its facilities or those owned by its parent company have violated federal or state
environmental laws, or are under active investigation or have actually convicted of false
statements or obstruction of perjury in the past five years.

4. Section 299.83(3)(b)2 -- prohibits participation by companies that have a
> entered against them. This requirement ignores the reality that many

nmental violations are resolved without a civil judgment and instead

mvoive a settlement agreement between the DNR and the polluter, Samc. s T 200 DR

: 3 — prohibits participation if, within 24 months before the

reqmremenz and the DNR has not issued a citation.
several reasons: SARE
a. Allows participation if DOJ is prosecuting criminal false statement or
obstruction of justice claims;
b. Allows participation if EPA or the U.S. Attorneys Office is prosecuting
either civil or criminal environmental case;
c. Allows partimpauon if cmzen group has successfully brought a citizen suit
for envxmnmanial' 10

IIE 200 DRy

oy
Bt

DNR typicaliy conducts
inspections less ﬁ‘equenﬁy than every 24 months); and

¢. Does not address violations or referrals to DOJ that happen after the
applicant submits the application and before the DNR grants approval for

participation,

Recommendation: Prohibit participation if the facility has been prosecuted civilly or
criminally by EPA and/or the U.S. Attorneys Office, or issued a citation by EPA or been
sued successfully by citizens in prior five years. A successful citizen suit should include
filing of a settlement agreement or consent decree in a state or federal court that requires
either injunctive relief and/or payment of penalties. Five years is a2 much more
reasonable time frame especially considering the infrequency of inspections. This same
deficiency exists in Section 299.83(5)(b)(3). Also, the statute should clarify that
violations that occur up to the point of DNR granting a corporation participation require
DNR to bar participation in the program.

6. Sectmn 299 83(3 ¥c) — does not require that the applicant certify to the




Recommendation: Require the participant certify the truthfulness, under threat of
criminal sanctions, of all information submitted to the DNR (just like taxpayers do to the

RS) Mo REQUREmEN T W J0NE 7ovt DRRFR G s

C. Incentives

7. Section 299.83(4m)(b) requires the DNR to post participants on the web. & % )JM!;: Zov R

Recommendation: The DNR should not be in the business of touting the erwlronmental
records of corporations when DNR lacks the basic information and resources to make .5 < A I
such assertions. Instead, eliminate the reqmremsnt to post good actors AND instead

" -that are currently in violation of our environmental laws
‘the health and safety in communities throughout Wisconsin, wut & F 9k, 2008
Tl

8. Secuan 299.83(4m)(e) - reqmres that the “DNR shall assign an employee” to

Recommendation: The Legislature should re
participants — taxpayers should not be paying fos program. DNR shou}d havetotal
control over staff work ass;gnments .

9. Section 299.83(4m)(f) reqmres that DNR only inspect faclhtles at the iowest
frequency permitted under state laws. This is problematic because I am not aware
of any inspection frequency mandated under state law, though there are.
znspectmns required as part of the annual agreements between DNR and US. EPA.

CONTRwaEN JUNE ooy BRRET
Recommendation: t, or establish minimum mspectzon
frequency requirements and sul tresources for DNR to implement such a schedule.
In addition, clarify that DNR shall, at minimum, inspect at the frequency required by
agreements with US EPA, and that DNR is not prohibited from conducting inspections in
response to citizen (including legislator) complaints.

10. Section 299.83(6m)(d) prohibits the DNR/DOJ from bringing a civil action to
collect forfeitures for a violation if the violation is disclosed and corrected within
90 days. There are many situations where the violation is contributing toa threat
of harm to human health or the environment and
an exception for violations that either “presents an imminent thres ublic
health or the environment or may cause serious harm to public health or the
environment, (Section 299 83(6m)(d)2.a), or “[t]he department discovers the
violation before submission of a report. Section 299.83(6m)(d)2a. These
exceptions are overly narrow and are not protective of public health and the

environment. Rlse BRI OF OB e, 200t BT




Recommendation: Clarify that the DNR can issue a compliance order mandating
immediate compliance or seek a judicial order requiring immediate compliance if the
violation is either 1) causing or contributing to an imminent threat to human health or the
environment, or 2) the vielation relates to monitoring and reporting requirements. Also,
clarify that in situations where violations come to the attention of the DNR (not just those
that DNR discovers), either from citizens or EPA, or other sources, then the prohibition
on civil enfarcement does n@t appiy

D. Reveking l’_‘riviigggs

11. Section 299.83(7)(b) ~ limits the situations under which the DNR can terminate
the participation of a participant to these violations that “resulted in substantial
harm to public health or the enwronment or that presented an imminent thmat to
publw health'or ihe environ '

a It does not include s or obstruction of justice, which are

- criminal molatmns an typic& y d@n t meiude a shomng of
environmental harm,

b. "It does not. necessaniy mclude reccrrd-kaepmg and reportmg requirements,
reqmrements that are fundamental to the integrity of any environmental
program. If a company has failed to.measure the rate of feedstock into an
hazardous waste incinerator, it is pra,cncaiiy impossible to know the level
of toxic pellutlon emitted,

¢. It is typically very difficult to show that violating environmental statutes

results in direct environmental harm. For example, when a company

releases excessive smog pollution in SE Wisconsin, we know it

_cenmbutes to unhealthy conditions fer millions of resxdents but lmkmg

_3 q ¢ 5
laws, including Chs. 29-41, 16, and 28@ t0 299, 0r any reqmrement ina pemnt, license,
other approval, or nrder issued by the department under ong of those chapters, or any
administrative agreement with EPA, or any judicial consent decree or settlement
agreement with citizens or the state and federal governments. Also, the DNR should be
required to terminate participation immediately if a participant is convicted of making

false statements or obstructing justice. oy ~ vwap oF TwiE JInE, Loo e

E. Charters

12. Section 299.83(7e) authorizes the DNR to issue a charter to an association to
assist corporations fo participate in this program. There are only limited
r&smctlons on the types cf corporatmns that can be part {)f the assaclatmn

Recommendation: Prohibit the DNR from issuing a charter to any association that
includes a corporation that has been convicted or under investigation under federal or



state environmental laws, false statements or obstruction of justice charges, or has

resolved a citizen suit within the past five years, “WARRER (AN BE "ERMNMPKED TOR NN - Combumg
AR, NoT PR OF  yone, 2eoi DRART

Recommendation: This was one of the least fleshed out of the Green Tier proposals.

The role of the public is very weak. The substance of a charter is undefined.

Terminating the charter will be very difficult since the threshold is “substantial

noncompliance.” The DNR was requested, if and when the law is adopted, to develop

several “model” charters to make it easier for this type arrangement to happen. Instead,

this concept needs further discussion and a level of common understanding needs to be

developed.

F. “Compliance Audit” and “Violations” under Environmental Improvement
Program (see also Sierra Club testimony on AB 479 concerning additions and
corrections, not attached but will provide on request)

13. Section 299.85(1) — establishes the requirements for an “environmental
compliance audit.” There is no substance. The only requirements are that “the
owner” conduct “a systematic, documented, and objective review” of the
“environmental performance of the facility, including an evaluation of one or
more environmental requirements.” The specific elements of the audit are: (a) a
page that is labeled “environmental compliance audit report,” (b) there is a date
on the page, and (c¢) if violations identified, a plan for corrective action.

Recommendation: The statute must specify that an environmental compliance audit
include an evaluation of ALL environmental requirements and that the audit is conducted
in accordance with standards approved by the DNR.

14. Section 299.85(1)(g) — defines “violation” to be “a violation of an environmental
requirement.” This is unclear and too narrow.

Recommendation: The term “violation” should be clarified to include all requirements
under state and federal environmental laws, including Chs. 29-41, 16, and 280 to 299, or
any requirement in a permit, license, other approval, or order issued by the department
under one of those chapters, or any administrative order issued by EPA, or judicial
consent decree or settlement agreement with citizens or state and federal governments, or
conviction of making false statements or obstructing justice.

15. Section 299.85(2)(f) allows participation in the Fnvironmental Improvement
Program if at the time of submitting an audit report the “depariment of justice has
not, within 2 years, filed a suit to enforce an environmental requirement, and the
department or a local government unit has not, within 2 years, issued a citation, to
enforce an environmental requirement, because of a violation involving the
facility.”




This is problematic because it allows participation by corporations that are being
investigated or have been prosecuted for false statement or obstruction of justice
charges, are under investigation or have been issued a notice of noncompliance or
have been sued for environmental violations by US EPA, or citizens. In addition,
the time limit of 2 years is far too short. DNR does not regularly inspect each
corporation every two years.

Recommendation: The DNR should be prohibited from including participants that are
currently under investigation or within the past five years have resolved any violations of
state and federal environmental laws, including Chs. 29-41, 16, and 280 to 299, or any
requirement in a permit, license, other approval, or order issued by the department under
one of those chapters, or any administrative order issued by EPA, or any judicial consent
decree or settlement agreement with citizens or the State or Federal Government, or
convicted of making false statements or obstructing justice.

16. Section 299.85(3)(f) does not require that a 'corporatian that uncovers a violation
identify specific steps to correct the violation and specific steps to assure such
violations do not occur in the future.

Recommendation: Clarify that the corporation must describe the specific steps that it
will take to come into compliance with all applicable requirements, and specific steps it
will take to assure future compliance with all applicable requirements, which may include
additional monitoring and reporting.

17. Section 299.85(3m)(a) prohibits the DNR from issuing a compliance schedule for
violations of environmental protection laws until after it has issued a public notice
on a proposed compliance schedule and received public notice for at least 30
days. i _ _

Recommendation: Clarify that the DNR can issue an immediate compliance order or
seek immediate court action if the violation is either 1) causing or contributing to an
imminent threat to human health or the environment, or 2) the violation relates to
monitoring and reporting requirements.

18. Section 299.85(3m)(b) and Section 299.85(4) describe the public comment period
and what materials are available to the public.

Recommendation: Clarify that these materials must provide substantive information
sufficient for neighbors of the facility and the public to judge whether or not the
compliance includes sufficient effort to correct and prevent further problems. The final
written report form should be pre-approved by the department, p.31 lines 11-13,

19. Section 299.85(7)a)1 defers civil enforcement for at least 90 days after receiving
an audit report. There is an exception for violations that either “presents an
imminent threat to public health or the environment or may cause serious harm to



public health or the environment, (Section 299.85(7)(b)1), or “[t]he department
discovers the violation before submission of a report. Section 299.85(7)(b)2.
These exceptions are overly narrow and are not protective of public health and the

environment.

Recommendation: Clarify that the DNR can issue an immediate compliance order or
seek immediate court action if the violation is either 1) causing or contributing to an
imminent threat to human health or the environment, or 2) the violation relates to
monitoring and reporting requirements. Also, clarify that in situations where violations
come to'the attention of the DNR (not just those that DNR discovers), either from citizens
or EPA. or other sources, then the prohibition on civil enforcement does not apply.

20. Section 299.85(7)(a)3 — authorizes the state to begin a civil action to collect
forfeitures if a corporation fails to comply with a compliance schedule. This
provision could be read to constrain the remedies available to the state, and
exclude cmmnal enforcement

Recommendatmn~ Clanfy that the state is free to pursue all potential remedies,
including civil and criminal penalties, when a corporation violates a compliance
schedule.

21. Section 299.85(7)(b)3 creates an exception to the bar on state enforcement when
the “violation results in a substantial economic benefit that gives the regulated
entity a clear advantage over iis business competitors.” This language is both
confwsmg and overly strmgent

Recommendatmn* Smke' or. deﬁne the word “clear - 1t has no useful meaning and has
no place i in a statute. Also, strike “substantial” which is a highly subjective term.

22. Section 299. 85(7)(b)5 creates an exception to the bar on state enforcement when
the “violation is a violation of the same environmental requirement at the same
facility and committed in the same manner as a violation previously reported by a
regulated entity under sub. (3), unless the violation is caused by a change in
business processes or activities: ” This exception is so narrow as to be meaningless
and would allow a company to enjoy immunity even if it is violating the identical
requirement at multiple facilities.

Recommendation: Rewrite this provision as “[t]be violation is a violation of the same

environmental requirement owned or operated by the regulated entity and has been
previously reported to the state or federal government.”

10
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March 26, 2003

The Honorable Neal Kedzie, Chairman

Senate Committee on Environment and Natural Resources
The State Captiol, Room No. 313 South

HAND DELIVERED

Re: Senate Bill 61
Dear Chairman Kedzie:

{ write today to highlight some¢ of the Department of Justice (DOJ) related to
Senate Bill 61 that the committee may wish to consider.

Under the proposed environmental audit immunity provisions of the Green Tier Proposal, a
large number of Wisconsin companies would be eligible to apply for an extraordinary grant of
immunity from state enforcement of environmental protection laws. Under the relevant provisions,
companies that can meet relatively minimal standards are potentially eligible for recognition as a
Tier I participant in the Green Tier program, and as such, would quahfy for 1mmumty from sta‘te
enforcement in most circumstances. V

“al act 1y

As now proposed, SB61 expressly prohibits the state from bringing a civil action to collect
forfeitures for violations if Green Tier program participants self-identify and correct what otherwise
wouid have been an enforceabie violation of state law. Exce t10ns are contamed in the bﬂi [Page

in even the m()st egregaous cases
ﬂareatenmg the public health and environmental well being of our state.

As drafied, these exceptions would permit the state to pursue enforcement against a Green
Tier I entity only if: (1) the violation presented an imminent threat to public health or the
environment or may cause serious harm to public health or the environment; (2) the department
discovers the violation before it is self reported; (3) the violation results in a substantial economic
benefit that gives the regulated entity a clear advantage over its business competitors; (4) the
violation is identified through other regulatory action; or (5) it is a re-occuring violation at the same
site. As a practical matter, these exceptions pose significant burdens to the Department should
enforcement action be required. Demonstrating an imminent threat to public health or the
environment based upon a single act by one company, for instance, is extremely unlikely. The vast




The Honorable Neal Kedzie, Chairman
March 26, 2003

majority of environmental dangers are based upon the cumulative affect of industry activity over
time, not merely based upon isolated and immediate actions by individual market actors.
Additionally, demonstrating that a violation resulted in a “clear” economic advantage of a
“substantial” nature would necessarily require that the Department conduct an extensive market

analysis of an industry with multi-national holdings before proceedingwﬁo enforce state law.
R sunlasmmnis S . y i T ey

s

I would respectfully request the committee consider these concerns when considering this
legislation. As always, please feel free to give me a call if you have any questions or concerns
about this or any other justice-related matter,

Very truly yours,

LA~
Pegey Al Dayfenschlager
Attorney General

PAL: vlv
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Senator Neal Kedzie, Chairman
Comumittee on Environment
and Natural Resources

Room 213 South

State Capitol

P.O. Box 7882

Madison 53707-7882

Dear Chairman Kedzie:

On behalf of the Petrolewm Marketers Association of Wisconsin, Wisconsin
Fabricars Institute, the Milwaukee Branch of the American Electroplater and
Surface Finishers Society and the numerous industcy segments that we regularly
represent consisting of the chemical industry, tanneries, metal platers, drycleaners,
commercial and industrial launderers, petroleum marketers, metal foundries, die
casters industrial coaters, printers, food processors, general contractors, concrete,
materials and aggregate suppliers; developers, manufacturers, utilities, auto
dealers, trucking companies and local units of government, We aze writing o

te Bill € rwige known as the

Green Tier.

The Green Tier creates two new programs, the Environmental Improvement
Program and the Environmental Results Program, that will enbance gnvironmental
protection and, at the same time, streamline the paperwork buxden that
Wisconsin's companies must bear in complying with DNR regulations. The Green
Tier is important because it recognizes the efforts of corporate citizens that
actively work to comply with environmental regulations and protect the
environment, by providing incentives such as regulatory flexibility for positive

203, Box 2265, Waukesha, WI 53187.2263 + W233 N1080 Ridgevitw Farkway, Waukesha, W1 33188
Telephone: 162-951-4300 Fassimile: 262-051-4600 + Toll Free: B00-528-5529

Milwaakee, Wi » Telephone: #14-208-1000 « Toll Free: 800-553-5215
Madison, WL « Telephong: 608-229-2200 » ol Free: BOO-7IE-5239
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environmental performance. This strategy is likely to be much more effective at
protecting the environment and less onerous on businesses than the "command and
control" methods histoically employed to enforce compliance. Following are our
comments on some of the specific provisions of the Green Tier that we believe are
essential to the ultimate success of this legislation and that we believe must be
carried through to the final version of Senate Bill 61. '

Environmental Improvement Program

A vital provision of the Green Tier legislation is the creation of a stand-
alone self-audit policy under the Buvironmental Improvement Program that would
provide immunity from civil penalties from violations of certain Wisconsin
environmental regulations, Subject to certain conditions, this program would be
available to all companies subject to environmental regulations. To date,
Wisconsin law does not make any provision for self-auditing incentives or
privileges. However, the United States Environmental Protection Agency ("EPA")
has had a policy in place since 1995 that has been embraced by both EPA and the

regulated community, and we believe it provides a good framework for a
Wisconsin prograt.

EPA's Audit Policy has been very successful in achieving real
environmental protection by encouraging companies that discover violations of
federal environmental regulations as a result of a voluntary compliance audits to
report and correct the violations without the fear of civil penalties. Without this
provision to eliminate or greatly reduce civil penalties, many environmental
violations would likely go unreported. Under the Audit Policy, companies must
satisfy a number of certain criteria related to the performance of voluntary audits
and history of past convictions for environmental violations in order to qualify for
relief provided by the Audit Policy. The Audit Policy is important and effeciive
because if achieves the results of environmental protection without unfairly
punishing those comparnies that are clearly already acting as good corporate
citizens by voluntarily implemen ing routine environmenial compliance audits.

The provisions contained in the Environmental Improvement Program
created by Senate Bill 61 would allow for the creation of a state self-audit policy
very similar to EPA's Audit Policy. As this program has been embraced as an
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extremely useful tool both by EPA and the regulated community, we believe it
represents a "win-win" sitnation, and we reiterate our strong support for the
Environmental Improvement Program as proposed.

Environmental Results Program

Whereas the self-audit provisions of the Environmental Improvement
Program would be available to nearly any entity affected by Wisconsin
environmental regulations (with some conditions for eligibility), the
Environmental Results Program provides a-good opportunity for companies with
environmental management systems in place and multiple DNR reporting
requirements to reduce their regulatory burden by minimizing points of contact
within the Department; reducing DNR inspection requirements; and receiving
certain self-anditing privileges that would eliminate civil penalties for disclosure
of certain vielations of environmental laws identified as a result of an audit of their
epvironmental management systems (similar to the self-audit provisions contained

in the Environmental Improvement Program, desctibed above).

~ The Environmental Results Program would consist of two different tiers,
each with different eligibility requirements and potential incentives for joining the
program. Without going into the speaifics of the statute, we believe this tiered
approach will enable smaller companies without dedicated environmental
compliance staff to benefit from this program. Because small businesses are the
lifeblood of our economy and are the entities most likely to be significantly and
adversely affected by the costs of sompliance with environmental regulations, we
strongly support efforts by our lawmakers to reduce the regulatory burden and
make it easier to operate successful businesses in Wisconsin, Therefore, we
strongly support the provisions contained in the Environmental Results Program
that would make these incentives and regulatory flexibility available to small
businesses and we hope that they are retained in the final version of the Green Tier
legislation.

In conclusion, we commend the Senate in undertaking Senate Bill 61. We
believe this legislation rewards good corporate citizens that are working hard fo
comply with environmental regulations in the course of operating their businesses,
and at the same time results in even greater environmental protection in
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Wisconsin. We appreciate the opportunity to make our views known to you, and
we hope that you consider our comments in preparing a final version of Senate

Bill 61.

Should you have any quéstions, or if you would like to discuss our
comments on this Green Tier legislation in detail, please do not hesitate to contact
me at (262) 951-4535.

Yours very truly,

[orilil 5%

Donald P. Gallo
Waukesh\d953DPGSIA

cc  Mr. Mark McDermid (sent by facsimile)
Mr. Robert I, Bartlett (sent by facsimile)
Mr. Brian Swingle (sent by facsimile)
M. John §. Lindstedt (sent by facsimile)
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Testimony to the Senate
Environment and Natural

Resources Committee

Senate Bill 61
March 27, 2003

Brian Borofka
Wisconsin Energy Corporation

Background
* Wisconsin Energy Corporation has been
an active participant in the type of
regulatory innovation embodied in SB 61
» Environmental Cooperative Agreements
by We Energies
- Pleasant Prairie Power Plant Cooperative
Agreement
— Multi-Emission Cooperative Agreement
* Regulatory innovation program in another
state




Three Major Components
of SB 61

1. Environmental Results Program — Tier 1
2. Environmental Results Program — Tier 2
3. Environmental Improvement Program

« Strong compliance record
~ Enforcement record provisions and
violation definition same as developed
through consensus by previous committee
¢ Environmental management system
— Implemented (Tier 2)
— To be adopted (Tier 1)
» Measurable environmental improvement

* Public information / participation / input




Benefits of ERP Level 1

Participation

* Recognition
* Reduced level of inspections
- A___i;gg EMS implemented
~» Assigned DNR point-of-contact

| [Benefits of ERP Level 2

_Part:c:patmn

. Recognmon |
) Deferred czv:l enforcement

~ Allowed 90 days for corrective action
result;ng frsm audit findings

* Re ulato -

innovation and flexibility at a

facility or group of facilities
~ Must maintain or improve performance

— Benelfits are proportional to performance
- Offers opportunity for environmental and

economic improvement




Environmental Benefits
of Regulatory Innovation

» We Energies has made specific
environmental commitments in its two
Cooperative Agreements
— Sulfur dioxide reductions — 45-50%

— Nitrogen oxide reductions — 60-65%
- Mercury reductions — 50%
« In absence of any regulations
— Lower opacity limits
- Voluntary corrective action of plant
operations

[Administrative Benefits
of Regulatory Innovation

» Expedited agency review and/or approval
of environmental improvements
- Cost savings by DNR
* Reduced reporting - same performance
— Quarnterly to semi-annual air reporting
— 200+ pages of water reporting reduced to
5 pages
* Elimination of redundant non-value added
monitoring




Economic Benefits
of Regulatory Innovation
» Pleasant Prairie Coeperaﬁve Agreement

allows recovery of energy from coal ash
that would otherwise be in landfills

* We have recovered energy from this ash
equivalent to 825 rail cars of coal

Innovation & Flexibility

: y Buiding  |aol
:/ ﬁ I Materials Resrom

: —s  Pleasant Prairie
Power Plam

Energy
{stored ash) from former iandfile




Environmental Economics

» Carbon (or energy) usually goes in the
opposite direction of cash
- You must pay for energy

* QOur customers in Wisconsin have not
paid for 825 rail cars of coal from
outside the state

Community Benefits

» We Energies has become more actively
‘involved with local communities as part
of the Cooperative Agreement program
- Open houses & tours
- Newsletters
— Special events

- Community and business outreach
* Menomonee River Valley




Environmental
Improvement Program

* The primary components of the
proposed Environmental Improvement
Program have been tested in the
Cooperative Agreements

* Provides facilities the ability to
— Conduct self assessments

~ Perform corrective actions
— Achieve higher environmental performance

* Provides the DNR and local residents a

higher degree of compliance assurance

|Addressing Concerns
Maintaining Environmental Quality

Safeguards are present in SB 61
« Existing body of law and regulations
* Enforcement

— State
-~ Federal

* Provisions against repeat offenses
(Environmental Improvement)

* Final decisions by the DNR
* Proportionality
» Stakeholder involvement




'Recommendation

» We Energies recommends passage of
SB 61 for the benefits it will provide to
Wisconsin’s

— Environment
~ Economy
“~Residents
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Thank you Mr. Chairman for allowing me to speak in favor of Senate Bill
61, relating to the creation of an environmental improvement program and
environmental results program

This is a much-anticipated bill and if enacted, will create a multi-level
program of providing incentives to businesses, and other regulated entities,
to conduct comprehensive environmental examinations of its operations
and facilities

In addition, it will create a cooperative partnership between the regulators
and the regulated community to promptly rectify any violations that have
been found by those examinations

This bill is the culmination of the tireless efforts of many in this room today
and | would like to personally thank them for their hard work and
persistence on this legislation

Ultimately, this bill will provide a mechanism for small and medium
businesses to come into and maintain their compliance with Wisconsin law,
and create an expanded program for larger businesses that wish to try to
exceed traditional environmental standards, and then give them more
regulatory flexibility as an incentive for going beyond compliance

The adversarial nature of our present system assumes that all businesses
are possible "bad actors," when that is far from the truth. This legislation
explores the potential for businesses and regulators to work together as a
team to protect our natural resources

For "good actor" companies with solid environmental management systems
and proven track records of improvements, permit approval time would be
cut, recordkeeping would be sharply reduced and innovations would be
encouraged
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TO: SENATE ENVIRONMENTAL RESOURCES
COMMITTEE

FROM: Jeff Schoepke, Director, Environmental Policy

RE: Senate Bill 61

DATE: Mazrch 27, 2003

Chairman Kedzie, Commitiee members, thank vou for the
opportunity to comment today on Senate Bill 61 (3B 61}, legisiation
creating two new initiatives within the Department of Natural
Resources, WMC strongly supports this legisiation, and encourages
the committes o recommend the bill for a full Senale vols.

As the committee is aware, SB 61 is a compromise bill developed
late last session. It is the work product of several years of give and
take, and dedicated efiort by a large number of partisg. Last session
the bill received broad support, including that of the DNR, and it's
passage was blocked only by the end of the Legislative session.
WMC offers its appreciation to Senator Neal Kedzie, Representative
Phil Montgomery, former Representative Marc Duff and Mark
McDemid of the Department of Natural Resources.

SB 61 encourages businesses to conduct environmental performance
evaliations by providing limited lability protections in cases where
companies agree to address problems an evaluation uncovers. This
bl also rewards companies that move beyond environmental
compliance by including most of the DNR's Green Tier initiative,
including the incentives provided at each level. Synergies between
these two new programs, the Environmental Improvement Program
and the Environmental Results Program, have lead to their
incorporation into a single hill

Incentives for businesses 1o review thelr environmenial processes are
sorely needed. Companies who fear retribution might not conduct
reviews, and problems could go unnoticed. This fear Is particularly
strong for small businesses, as the compiexity of Wisconsin's
environmental regulations can be overwhelming and uninentional
mistakes might turm out 1o be environmental violations.

The immunity provisions created by the Envircnmental Improvement
Program ensure that good actors are not punished. To obtain
immunity, a company must discover the problems through a
voluntary evaluation, report any problems to the DNR, and correct
the problem within a reasonable amount of time. In such a
circumstance, it does not make sense, nor does It serve any
environmental purpose, to have the state impose any penaliies.
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Encouraging audits alsc encourages pollution prevention activities.
Opportunities to go beyond compliance with environmental laws

often arise out of seif audits.

Twenty-six states have adopted environmental audit legislation,
including our neighbors Minnescta and Michigan. The
environmental benefits of these policies are great, as thousands of
corrections have been documented.

In Minnesota's "Environmental Audit Program”, for which this
Legislation is substantively modeled, more than 1000 companies
have participated. The Minnesota Pollution Control Agency reports
that it has reached regulated facilities it notmally would not reach,
has increased awareness of pollution prevention cpportunities, and
has resulted in more efficient use of agency resources.

The Michigan program is also extremely popular and has operated
with a high degree of success. Since 1994, companies in Michigan
have reporied more than 2100 audits to the Michigan Department of
Environmental Quality. During Michigan’s FY 2001-2002, 83
Michigan companies reporied violations. Of these 83, 89 were
brought into compliance upon reporting to the DEQ, 78 were
corrected within 1-2 months, and all were fixed within 6 months.
The Michigan experience is proof that companies want 1o participate
in such a program, and that there are real environmental benefits.

- Like Michigan and Minnesota, Wisconsin companies also want to do

o ‘the'right thing. “We have a strong history of environmental |

stewardship in this state, and Wisconsin campanies are known as
national leaders on the environmental front. 8B 61 provides the
incentives Wisconsin's good actors deserve.

The existing command and control environmental regulatory
systemns, which have had their place in environmental management,
need anew look. The breadth of existing regulations and
accompanying reporiing requirements make mere complance
difficult and are certainiy not flexible enough to reward superior
envircnmental performance.

The Environmental Resuits Program, also created in SB 61,
encoirages Wisconsin to explote regulatory innovation.
Fundamental changs to the State’s approach to environmental
managemernt is needed, to allow increased flexibility for greater
environmemal benefits and lower costs.

The Environmental Results Program incorporates, and attempts to
extend, the concepts of the exsting Cooperative Environmental
Agreement (CEA) program. As the Committes will likely hear today
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from representatives of We Energies Corp., that program has alicwed
the negotiation of contracts that assure superior environmental
performance for the state and regulatory flexibility for We Energies.
The contracts of the bill's Tier I will allow similar such agreements.

in short, the Environmental Results Program rewards companies and
organizations that push the envelope of environmental performance,
a policy goal the state certainly should pursue. In fact, WMC s in
the process of reviewing whether a charter under the program might
be an appropriate way to address concarns both the DNR and
industry has about the performance of state air permitting programs.

WMC believes the combination of these two programs provides
grmall, medium, and large sized companies the incentive to
participate and excel in environmental performance. Larger
manufacturers, with more sophisticated environmental staff and
resources are more likely 1o be able 1o take advantage of the ability
for negotiated flexability. Smaller companies are more likely to seek
improvements through third-party audits of their performance. In
both cases, this bill rewards companies for doing the right thing.

Again, thank you for the opportunity to testify this moming.
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RE: . . Senate Bill:61

for improving environmental performance.

WiSCONSIN PHONE: 608.663.7188
CouNTIES Fax: 608.663.7189
ASSOCIATION
MEMORANDUM
TO: Honorable Members of the Senate Committee on Environment and Natural
Resources
FROM: Jennifer Sunstrom, Legislative Associaﬁ( g
DATE: March 27, 2003

The Wisconsin Counties Association (WCA) would like to thank the members of the
committee for the opportunity to make a few brief comments regarding SB 61 which
provide incentives and environmental regulatory flexibility to public and private entities

Pursuant to our discussion with the Legislative Reference Bureau, it is our understanding

that a public entity under the bill would include all local units of government. It is also our

undersiandmg that the ability of counties to implement and enforce local ordinances would

not be affected by the terms of any’ contracts negotiated by the state with participants of the

- program: ' If this mterpretaimn of the bill'is indeed the case, WCA is supportive of SB 61.

“WCA has: leng ‘been an advocate for increased reguiatory flexibility which will allow
counties across-the state to find practicable changes that will result in better protection of
Wisconsins natural resources.

If it is later determined that our uﬁaefsfaaamg of the bill is incorrect, we would
respectfully request the opporfumty to give further mput on the effects of this bill on
county government. -

If you have any questions, please do not hesitate to contact the WCA office.

Thank you for considering our comments,

LYNDA BRADSTREET, IIRECTOR OF ADMINISTRATION & FINANCE 4 Jon HOCHEAMMER, PHRECTOR OF INSURANCE OPERATIONS + CRAIG TrowPsON, LECISLATIVE DHRECTOR

Magk [, G'Connetl, EXecuTivE DirecTOR
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The Honorable Neal Kedzie
Chairman, Committee on
Environment and Natural
Resources

Room 313 South

State Capitol

P.O. Box 7882

Madison, W1 53707-7882

Dear Senator Kedzie: Re: Support of the Small Business
Environmental Council (the "Council")
for Senate Bill 61

I appreciated the opportunity to testify on behalf of the Council at your -
‘Committee's March 27th Hearing on Senate Bill 61." Enclosed for your information is
a description of the Council and its members. The Council appreciates the time you
took to meet with us in the past and your efforts, along with the efforts of other
members of the Senate and Assembly, on 2001 Assembly Bill 479.

The Council strongly supports both the Environmental Results Program and the
Environmental Improvement Program that are contained in Senate Bill 61. 1 would
like to take this opportunity to expand on my comments at the March 27th hearing in
support of the Environmental Improvement Program. Specifically, I would like to
show how Wisconsin's Environmental Improvement Program will make State law
consistent with Federal law, save enforcement dollars, and provide businesses with
certainty. Enclosed is a summary of the major reasons why the Council supports the
Environmental Improvement Program.

' Assembly Bill 228 was introduced on March 25, 2003 and provides for the creation of the same Environmental
Results Program and Environmental Improvement Program that is provided for in Senate Bill 61. This bill has
been referred to the Assembly Committee on Natural Resources. 1 am sending a copy of this letter to the
members of this Committee for their information.

PO Box 2965, Milwaukee, W1 33201-2965 « 1000 North Water Steet, Suite 2100, Milwaukes, W1 53202
Telephone: 414-298-1000 ¢ Facsimile: 414-208-8007 » Toli Free: 800-353-62153

Madison, W1 « Telephone; 608-229-2200 + Toll Free: 800-728-6239
Waukesha, Wl « Telephone: 262-931-4500 « Toll Free: 800-928-5529
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The Environmental Improvement Program will ensure a higher level of
compliance than can be achieved through the traditional "command and control"
approach to enforcement. Giving businesses incentives to look for and correct
violations will give the State "greater bang for its enforcement buck," especially in
these days of severe fiscal and budgetary concerns. The U.S. Environmental
Protection Agency ("U.S. EPA") realizes this. In promulgating the current version of
its self-policing policy,” the U.S. EPA has said:

"[Blecause government resources are limited, universal
compliance cannot be achieved without active efforts by the
regulated communities to police themselves. . .. EPA
believes that the incentives offered by [its policy] will
improve the frequency and quality of these self-policing
efforts.?

What are the incentives that the U.S. EPA gives to businesses to encourage self-
examination and disclosure and correction of violations? They are:

1. Waiverof 100 % of gravity-based penalties * if the policy is fully
complied with.

2. Waiver of 75% of gravity-based penalties if most of the elements of the
policy are complied with.

3. No recommendation for criminal prosecution unless there is potentially
culpable behavior that merits criminal investigation,

4, No routine request for audit reports.’

* This policy is known as the U.S. Policy on Incentives for Self-Policing: Discovery, Disclosure, Correction and
Prevention of Violations ("U.S. EPA Audit Policy™). This revised policy became effective May 11, 2000 and
can be found at 65 FR 19625-19627. This policy modified the U.S. EPA’s 1995 audit policy (60 FR 66,706).

* 65 FR 19619.

*US EPA penalties have two components. First, the economic benefit component which equals the economic
henefit the business realized from its violation. Under the U.S. EPA Audit Policy, the U.S. EPA reserves the
right to recover this benefit. Second, the gravity component which reflects the seriousness and length of the
violation. It is this gravity-based component that the U.S. EPA is willing to waive under its policy.
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These incentives provide a business with a way to obtain finality and certainty for
violations that are discovered, reported and corrected at the Federal level.

The Environmental Improvement Program proposed in SB 61 will provide
businesses with a way to obtain finality and certainty for violations at the State level
that are discovered and corrected as part of the audit process. Without this protection
at the State level, businesses are left with uncertainty as to what type of enforcement
action the State may take for violations that a business discovers and corrects under the
U.S. EPA Audit Policy. The U.S. EPA has stated that it

"will share with state agencies information on disclosures of
violations of Federally-authorized, approved or delegated

programs."®

Unfortunately, this means that under the current Federal and State regulatory structure,
businesses who self-discover, disclose and correct violations at the Federal level under
the U.S. EPA Audit Policy are exposing themselves to potential enforcement action at
the State level where there is no protection from enforcement. Adoption of the

: Enmronmentai Imprevement Program will eliminate this uncertainty.

Why did the U.S. EPA adopt its Audit Policy? The U.S. EPA has stated that
the purpose of its Audit Policy is to:

"Enhance protection of human health and the environment by
encouraging regulated entities to voluntarily discover,
disclose, correct and prevent violations of the Federal
environmental law."’

3 65 FR 19620.

865 FR 19624.
765 FR 19618,
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The U.S. EPA has had excellent results with this program. It has stated that:

"The Audit Policy evaluation (published in 1999) revealed
very positive results. The Policy has encouraged voluntary
self-policing while preserving fair and effective
enforcement. . .

In modifying its Audit Policy in 2000, the U.S. EPA stated that:

"[t]he revisions issued today do not signal any intention to
shift course regarding the Agency's position on self-policing
and voluntary disclosure but instead represent an attempt to
fine-tune a Policy that is already working well."®

The U.S. EPA Audit Policy has been widely used. The U.S. EPA
has stated that as of October 1, 1999 approximately 670 organizations had
disclosed actual or potential violations at more than 2,700 facilities and that
the number of diSClOSBIeS has mcreased each of the four years the Pohcy
has: been in effect R

The U.S. EPA also believes that:

"Its Audit Policy provides adequate incentives for self-
policing but without secrecy and without abdicating its
discretion to act in cases of serious environmental violations."
(emphasis added) 10

® 65 FR 19619
? 65 FR 19619.

165 FR 19623.
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This conclusion stands in stark contrast to the testimony of the Sierra Club at the
March 27th hearing in which the Sierra Club described the Environmental
Improvement Program as a "pollution secrecy” program.’’

The U.S. EPA is opposed to state laws which grant blanket immunity
particularly Where the state law grants

1mmumtles for vmlatlons that reflect criminal conduct,
presents serious. threats or actual harm to health and the
environment, allow non~complyzng companies to gain an
economic advantage over their competitors or reflect repeated
failure to comply with Federal law.""

The U.S. EPA has stated that it is willing to work with states to allow them to create
immunity laws that are consistent with the U.S. EPA Audit Policy.” Exhibit A
provides you with a comparison of SB 61's Environmental Improvement Program and
U.S. EPA Audit Policy, which, in the Council's view, demonstrates that the proposed
Envxmnmentai Improvement Program is ccmmstent wﬁh the U S. EPA Audit Policy.

The Councﬂ aise ‘beheves that t}le Envzmnmental ”Impmvement Program is
supportive of the Environmental Results Program. Under the Environmental Results
Program a business is eligible not only for immunity protection but also other benefits
as long as the business commits to. implement an environmental management system
and commits to achieve {}b} ectives that will | improve its environmental performance or
commits to voluntarily restore, enhancc or preserve natural resources (applies to Tier |
participation). In today's economic climate, the Council believes that many small
businesses may not have the financial resources to install and operate an
environmental management system or create objectives that would allow them to
move beyond compliance. The Environmental Improvement Program, however, gives
these small businesses the incentive to voluntarily examine its affairs and bring

! See correspondence presented by the Sierra Club "in opposition to SB 61, regarding the environmental results
and environmental improvement programs before the senate environment and natura? resources comumittee by
Caryl Terrell, Chapter Director.”

2 45 FR 19626.

2 65 FR 19626.
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themselves into compliance. Given the limited resources available to the Department
of Natural Resources, the Council believes that it is not possible for the Department to
routinely and regularly inspect the thousands of small businesses that exist in
Wisconsin. The Environmental Improvement Program gives these businesses the
incentive to self-police.

It should not be forgotten that in order for a business to avail itself of the
protcctlon under the Environmental Improvement Program, the business must disclose
the violation and commit to correct it within 90 days or pursuant to a publicly-noticed
stipulation schedule. If the business misses this deadline, it is opening itself to easy
prosecution by the State because it has already informed the Department of the
violation. From the Council's perspective, it is a small trade-off to forego potential
penalties in exchange for encouraging businesses in Wisconsin to self-inspect and to
correct violations under the threat of future enforcement should they miss deadlines
than to hope that someday the Department may find the time to mspect the business
and possibly discover a violation.

. Thank you again for the oppertumty to testify a.nd to provide you with this
additional information.

Respectfully submitted

Michael H. Simpson
MW\987394MHS:SW
Encs.

cc Senator Cathy Stepp (w/enc.)
Senator David A. Zien (w/enc.)
Senator Fred Risser (w/enc.)
Senator Robert W. Wirch (w/enc.)
Representative DuWayne Johnsrud (w/enc.)
Representative Scott L. Gunderson (w/enc.)
Representative Alvin R. Ott (w/enc.)
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Representative Mark. L. Pettis (w/enc.)
Representative Garey D. Bies (w/enc.)
Representative Judy Krawczyk (w/enc.)
Representative Mary Wiiliams (w/enc.)
Representative Spencer Black (w/enc.)
Representative Barbara Gronemus (w/enc.)
Representative John P. Steinbrink (w/enc.)
Representative Mark Miller (w/enc.)
Patrick Henderson, Senate Liaison (w/enc.)



el H. Simpson [msimpson@reinhartiaw.com]
Tuesday, April 22, 2003 5:03 PM

: ‘Johnson, Dan (Legislature)
Subject: RE: SB 61 (environmental audit bill)

Dan-Here is a summary of the comments | passed onio Rep. Miler:

Cn behalf of the Sierra Club, Caryl Terrell submilted comments to the Senate Environment and
Natural Resources Commitiee in opposition to SB 61 in a letter dated March 27, 2003. Thisis a
summary of the comments that | made fo her regarding how | believe small businesses would
view their recommendations on the Environmental improvement Program (EIP). The Sierra
Club’s recommendations on the EIP are on pages 8-10 of its March 27, 2003 correspondence
and include recommendations 13-22.

1. Sierra Club Recommendation No. 13-Provide a more specific definition of Environmental
Compliance Audit.

I'do not think small businesses would have any objection to this recommendation; however, in my
view, no.change-needs.to be made to the definifion.of {Envircenmental- Compliance-Audit” because
the definition of this term in Section 299. 85(1)a) closely tracks the definition of an "Environmental
Audit” that is contained in the U.5. EPA Audit Policy. " ,

2. Sierra Club Recommendation No. 14--Expand the definition of “violation” contained in
Section 299.85(1)(9).

| do not think small businesses would object to this recommendation. This term should
encompass-both-federaland state environmental requirements. In addition, the definition of
‘viclation! should-include settiement agreements.with.citizens-groups..A settlement with a
citizens group should be treated no differently than a settlement with a governmental entity. One
must recognize that setttements are oftentimes compromises without adjudication of guilt, but the
Sierra Club's recommendation fits with the concept of preventing “repeat’ offenders from taking
advantage of this program -

3. Sierra Club Recommendation No. 15--This recommendatzon | beiteve was made in
order to focus on the knowledge of the company rather than the enforcement action taken by the
Wisconsin Department of Justice to determine whether a company had a “clean” record for the
purpose of participating in the EIP.

I do not believe small businesses would object to this recommendation. | believe it is important
that a company have a “clean” record in order to participate in the EIP and that the company not
be-aware of the violation whether from the Wisconsin Department of Justice or other third parties
prior to entering the EIP. In addition, one can examine Condition 4 in the U.S. EPA Audit Policy
to see the requirements that a company has to meet in order to ensure that the violation was
discovered independent of any governmental or third-party action. As | menticnhad to you, | would
prefer to usethe-conceptssetforthinthe 1:8-ERAAudit Poliey in lieu of what the Sierra Club is
suggesting simply because | believe it is more efficient and less confusing for businesses to work
with federal and state requirements that are aligned as far as possible.

4. Sierra Club Recommendation No. 16--A company should specify what type of corrective
action it would take.

While | do not believe small businesses would have any objection to specifying the action it
intends to take to correct a violation, -kdonotbelieveithisichangeisunecessary simply because a
company must correct the violation to get immunity. Also the proposed legislation mirrors what is
required under the U.S. EPA Audit Policy on this point.

5. Sierra Club Recommendation No. 17--Give the DNR the ability to require correction of
the viclation in less than 80 days if the violation is either causing or contributing to an




289.85(7 )}(b)}{3) to -broadenstheright of the' State to bring arrenforcementaction for repeat
viclations.

{ believe this recommendation by the Sierra Club.would-be.acceptable.fo.small. businesses,
although this recommendation should only apply to the same facility for which the company
previously obtained relief under the EIP. It is interesting to note that, in my view, this exception to
the bar on State enforcement is broader than what is provided under the U.S. EPA Policy. Under
that policy, the look-back is limited to three years for the same facility and five years for multiple-
owned facilities. The EIP exception bars a company from obtaining immunity for a repeat
violation that occurs unless the violation was caused by a change in the business processes or
activities of the company. Because this provision essentially bars a company from obtaining
immunity for a repeat violation, awould-suggestlimitingsits-applicationtoarepeatviolation-at the-
Samedacility

Rep. Miller and | also discussed several concepts regarding additionat.conditions that might be
imposed on a company if the company needed more than 90 days to resclve the violation, for
example undertaking a pollution prevention study or instailing an audit program which would
require the company to undertake periodic audits. | think both of these suggestions are
worthwhile to consider because they require a company to start locking beyond mere one-time
compliance. '

Come to think of it, these additional conditions couid also be imposed for any relief provided
under the EIP. This would help ensure the State that a company had to undertake periodic audits
which would keep the company in compliance.

As a result, the EIP program could be viewed as a program to get and keep companies in
compliance and the Environmental Results Program could be viewed as a program to encourage
companies to go beyond compliance.

If you have any questions regarding these thoughts, | would be more than happy to speak with
you in more detail about them. .

Michael H. Simpson

Reinhart Boerner Van Deuren s.c.
1000 N. Water Street, Suite 2100
Mibwaukee, Wisconsin 53202
414-208-8124 (direct)
414-254-3319 {cell)
414-208-8087 (fax)
msimpson@reinhartiaw.com
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imminent threat to human heaith or the environment or the violation relates o a
monitoring or reporting requirement.

Small businesses would support the concept that the DNR should have the power to
order that a violation.beimmediately corredted in the event that the DNR determines that
the violation is causing or contributing to,an. jmminentthreatto humanhesalthorthe
envitonment This is very comparable fo the power that the U.S. EPA has under
Condstlon S in its Audit Policy. +denotseethenesdto requiire @ monitaring orreporting
on.fo be corrected in less than 90 days unless it also constituted an imminent threat
to human health or the environment. Moreover, a company is not eligible for relief under
the EIP if the violation relates to a monitoring or reporting requirement (see section
299.85(7)(b)4).

8. Sierra Club Recommendation No. 18--Specify the type of information that the DNR has to
place in a public notice and what materials are available to the pubiic.

This is an issue between the DNR and the Sierra Club. | believe small businesses have
confidence in the DNR that it will be able to properly identify what needs to go into a
public notice, particularly under the E{P where the purpose of the public notice is to
inform the public of a proposed compliance schedule and/or stipulated penaities. The
purpose of this particular public nofice is much narrower than the types of public notices
that are issued under the Wisconsin Cooperative Program, which, | believe, the Sierra
Club did have some issues with,

7. Sierra Club Recommendation No. 19--This recommendation covered three issues

{a) Allow the DNR to issue compliance orders for.immediate:correction of violations that
are causing or contributing to imminentihreattoshuman-heaith-ortheenvironment;

{b) Allow for the issuance of immediate-compliancessrders for viclations that relate to
monitoring and reporting requirements; and

{c} Provide that a company is neteligiblesferimmunity if the violation comes to the
attent;on of the DNR th veitizensuits, from the EPA or from other sources.

As menttonecﬁ above [ do not believe smaill busunesses would have a problem with
recommendations (&) and (c) (see points 3 and 5 above for rationale). 1 disagree with the Sierra
Club recommendation (b) regarding monitoring and reporting requirements (see point 5 above for
rationale).

8. Sierra Club Recommendation No, 20--Section 289.85(7)(a)3 be modified to state that the
State can bring:anyypeof-enforcementactionagainst.a.company should the company
fail to timely correct a viclation.

+haveno.obiestiondothis concept; however, | dlsagree with the Sierra Club's reading of
the EIP language. 1 believe that the language in th:s section already allows what the
Sierra Club is seeking.

9. Sierra Club Recommendation No. 21--Allow the State to collect gl économic banefit
pepatties-from businesses rather than being limited to "substantial economic benefit that
gives the regulated entity a clear advantage” over its business competitors.

Smallbusinesses would-agree with theSierra Clubrrecommendation. A law-abiding
company should in no way be disadvantaged by.a company that is violating
environmental laws. This recommendation also mirrors the U.S. EPA Audit Policy which
gives the U.S. EPA full authority to recover. ail economic benefit that a violator has
obtained from its viclation.

10. Sierra Club Recommendation No. 22-—modéfy Section




